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Arising out of Order-In-Original No. 188/DC/Snehal/Div-6/A'bad South/PMT(s-) /2022-23 dated 09.01.2023 passed by The Deputy Commissioner (Tech.), CGST,
Ahmedabad South.

014k1 ct> ahm "rJTJ=r 3fR LRJT ;
M/s. Patel Snehal Jayanti Bhai,
Prop. Of Car care Diagnostic Centre,('t:f) Narne and Address of the A/3, Nilam Park Soceity,

Appellant Nr. Subhash Chowk, Gurukul Road,
Memnagar, Ahmedabad -380052

#l? anfzzf-am±a a iRtr srga4argt agz s?gr ah#fa rnf4fafk aarzng
sf@rart aRr aft srrar gate smraa rgaamar?3, 4a fR ta am2r a fagtmar?
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) #Rasaraa gr«a sf2f, 1994 t ar zaa #fl aaru nu at«i karate eat 911"
3T-TT eh rr cam a siasfgleu smear srfl fa, ma war, f@a in1aa, ua fat,
tft ifka, far {tr saa, ira ri, fa«: 110001 #t Rtstag:.

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a aetory or in a
warehouse. e% A

·%2,1(e) sra hara« fat ag n rear i faraa #awarma aan#; igtsag aka% a
sra «rear asRae amr #sma aa«frarataiaa2&?' d 3
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('er) 3ITTl1i agraa Rt s«gr«« gmmath fu Rt sq€r 3fezrft&? site arr its
m tu4ft h gaff# ra, sft haRa t arr r qr ara far sf@fa ( 2) 1998
nrr 109 arrRnRg ·rgt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ah4tr sgr4a gs (ft) Rmra, 2001 f7 9 # iaf« faff&e yr ier <-8 it cTT
4fail , fa res a 4faas fagala ft mt eh sf«-sear qi aft srr Rt at.at
fail a arr 5a ska far sr arfgy sh arr arar s ml er gflf a siafa arr 35-z
gmftcr fr ah grar hrah#arr €tr-6 tat Rt4f sft gift aif@q

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicate~ and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3 l n::Fcl \JJ3ea # arrat jarzavrasq?tzar3am@lat sq? 200/- "CfiTTf~#
srg jz szt iaqa g4are war gt at 1000/- # "CfiTTf~#~,

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

flat gs, #Ra sgra genvar# a4la +rrzrf@4wrh TRsf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4ta sara g«a zfefr, 1944 Rt eat35-ft/35-<h siaf:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ffaa qRa4 # aat gar a star Rt zf0a, zfhr ama grca, a€hr
39raa gtea vi aa z4hr +rnf@wT (fee) Rt 4fr 2fr f7far, zrarara 2a +at,
iil§½l~fl 'l'.fc!rf,~.N;.'tj;.r{l◄l-1.., ¢J~½~liillc.-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sec.to ank of the
place where the bench of the Tribunal is situated. '<''«'1 l"i ?\,,zs$i r 8
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, (3) @ srsrr#& gr ski mrrr gar ? at r@ta3tar a Ru fr ar@rat3fa
it k fasr arRgz zr az a@ta g ft fa far u€t mrf aa a fg rnff at
~9TT" t;cfifl zr #traar #t u4maa fan sra?

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. l lacs fee of Rs.100/- for each.

(4) rrra gr«a zf@aft 1970 rnr sf@er 47 s4qt -1 a siafa faff fag sgar st
near r 4er?gr enfeetfa fq6ft nTf2rat seartr@a ft ca 4Raus6.50 ht a .ar4raa
gr«ea Rener2trReg t

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

( 5) sa sit ii@namtt p,q 4 -5101 ~™ f.t4i:rr cl?t- sit sft er saf#a fan mar 2 st mm
gen,kt s«guard green qi aara sf@ta +rarf@raw (araffafe) fa, 1982 ffea2
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr g«a, art sqrar graqi ears sf@l rat@raw (fez) @a 4faft #r
if cfi<lcl.Jfli~I (Demand)~~ (Penalty) cnT 10%f srr mar sfatf ?l araif, sf@maa nr
10~~ t:1 (Section 35 F of the Central Excis~ Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#fl5era gemsttar4 a siafa, gr@a gr#frR mlT (Duty Demanded) I

(1) is (section) 1 1DkagRaffaafr;
(2) fwrr~~~cl?t-Um4";
(3) ae#fezfritaf 6 #az?af

For an appeal to be filed before the CESTAT, 10% of t..h.e Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demar1ded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <asgr a 4fa fa nf@raw ?h re wzi gr«as rrar sea ar awe fat[a gta l=f1if fc!;lJ: ~
gas # 10%par si szt haawe fa1Rea gt aa ark10% rat Rs sr aft 2

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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F.NO. GAPPL/COM/STP/4279/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Patel Snehal Jayanti Bhai,

Proprietor of Car Care Diagnostic Centre, A-3, Nilam Park Society, Nr.

Shubhash Chowk, Gurukul Road, Memnagar, Ahmedabad - 380052 (hereinafter

referred to as "the appellant") against Order-in-Original No. 47IAC/Dilshad R.

Sheikh/Div-1/A'bad-South/JDM/2022-23 dated 06.10.2022 (hereinafter referred

to as "the impugned order") passed by the Assistant Commissioner, Central

GST, HQ, Ahmedabad South (hereinafter referred to as "the adjudicating

authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN

No. ACVPP6863F. On scrutiny of the data received from the Central Board of

Direct Taxes (CBDT) for the FY 2015-16, it was noticed that the appellant had

earned an income of Rs. 10,19,964/- during the FY 2015-16, which was

reflected under the heads "Sales / Gross Receipts from Services (Value from

ITR)" filed with the Income Tax department. Accordingly, it appeared that the

appellant had earned the said substantial income by way of providing taxable

services but have neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies

ofrelevant documents for assessment for the said period. However, the appellant

had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No.

V/WS06/O&A/SCN-377/2020-21 dated 24.12.2020 demanding Service Tax

amounting to Rs. 1,52,995/- for the period FY 2015-16 under proviso to Sub

Section (1) of Section 73 of the Finance Act, 1994. The SCN also proposed

recovery of interest under Section 75 of the Finance Act, 1994; and imposition

of fees/ penalties under Section 70, 77(1) and Section 78 of the Finance Act,

1994.

2.2 THe Show Cause Notice was adjudicated vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs.

1,52,995/- was confirmed under proviso to Sub-Section (1) of Section 73 of the

4



F.No. GAPPL/COM/STP/4279/2023-Appeal

Finance Act, 1994 along with Interest under Section 75 of the Finance Act, 1994

for the period from FY 2015-16. Further (i) Penalty of Rs. 1,52,995/- was

imposed on the appellant under Section 78 of the Finance Act, 1994; and (ii)

Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) of the

Finance Act, 1994; (iii) Imposed late fees under Rule 7C of the Service Tax

Rules, 1994 read with Section 70 of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on the following

grounds:

® The Appellant is engaged in the business of

(i) Servicing and repairing of vehicles

(ii) Testing and issuing pollution control certificate for vehicle

(iii) Selling spares and accessories of vehicles

e Total turnover of the Appellant for the FY 2015-16 was Rs. 10,19,964/

which includes turnover of servicing of vehicles, services of issuing

pollution control certificate as well as sells of spares and accessories of

vehicles. Appellant submits that total income of providing services for FY

2015-16 does not exceeds threshold limit of Rupees ten lacs and

accordingly is not required to obtain registration under Service Tax

Regulations.

s Appellant submits that sales turnover of accessories and parts are not

taxable under Service Tax regulations. Turnover of services in the instant

case is less than threshold limit of 10 Lacs. Therefore, impugned OIO

confirming service tax demand on the basis of gross turnover which

includes turnover of sales of accessories and parts of vehicles needs be set

aside.

4. Personal hearing in the case was held on 15.03.2024. Shri Anil Chauhan,

Chartered Accountant, appeared on behalf of the appellant for personal hearing.

He reiterated the contents of the written submission and further requested for

two day's time to make additional submissions

5



F.No. GAPPL/COM/STP/4279/2023-Appeal

4.1 The appellant have vide their letter dated 18.03.2024 submitted Income

Tax Return; Profit & Loss Account; Balance Sheet; invoices details with amount

issued by them as additional written submission.

5. Before taking up the issue on merits, I proceed to decide the Application

filed seeking condonation· of delay. As per Section 85 of the Finance Act, 1994,

an appeal should be filed within a period of 2 months from the date of receipt of

the decision or order passed by the adjudicating authority. Under the proviso

appended to sub-section (3A) of Section 85 of the Finance Act, 1994, the

Commissioner (Appeals) is empowered to condone the delay or to allow the

filing of an appeal within a further period of one month thereafter if, he is

satisfied that the appellant was prevented by sufficient cause from presenting the

appeal within the period of two months. Considering the cause of delay given in

application as genuine, I condone the delay of 0 1 days and take up the appeal for

decision on merits.

6. I have carefully gone through the facts of the case, grounds of appeal,

submissions made in the Appeal Memorandum, in the additional submission,

during the course of personal hearing and documents available on record. The

issue to be decided in the present appeal is whether the impugned order passed

by the adjudicating authority, confirming the demand of service tax against the

appellant along with interest and penalty, in the facts and circumstance of the

case, is legal and proper or otherwise. The demand pertains to the period FY

2015-16.

7. It is observed that the main contention of turnover of the Appellant for the

FY 2015-16 was Rs. 10,19,964/- which includes turnover of servicing of

vehicles, services of issuing pollution control certificate as well as sells of spares

and accessories of vehicles. The sales turnover of accessories and parts are not

taxable under Service Tax regulations and remaining turnover of services in the

instant case is less than threshold limit of 10 Lacs.

7.1 It is observed that the adjudicating authority has in the impugned order

observed that the appellant not submitted sufficient evidential proof, in support
".,ad,e y.
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F.No. GAPPL/COM/STP/4279/2023-Appeal

of their claim to sale of goods and not from exemption from service tax and

therefore, he confirmed the demand of service tax under the impugned order.

8. On verification of the documents submitted by the appellant, viz. Income

Tax Return for the FY 2015-16; Profit & Loss Account for the FY 2015-16 and

Invoices for sale of goods issued by the appellant during the FY 2015-16,I find

that the appellant were also engaged in Sale / Trading in spares and accessories

of vehicles during the FY 2015-16 along with providing services related to

buffing and polishing utensils and received total income of Rs. 10,19,964/-,

which includes sale of goods of Rs. 4,94,428/- and remaining income of Rs.

5,25,536/- from Service of Vehicles and PUC testing income. The sale of goods

/ trading of goods falls in Negative List as per Section 66D(e) of the Finance

Act, 1994. Hence, the appellant are not liable to pay service tax on the said

amount of Rs. 4,94,428/- during the FY 2015-16. Section 66D(e) of the Finance

Act, 1994 reads as under:

"SECTION66D. Negative list ofservices.

The negative list shall comprise ofthefollowing services, namely :

(a)

(e) trading ofgoods;"

10. Further, I find that the appellant has contented to avail the benefit of the

notification no.33/2012 dated 20.06.2012 reproduce as under.

Notification No. 33/2012-Service Tax dated20.06.2012

"exempts taxable services of aggregate value not exceeding ten lakh
rupees in any financial year from the whole of the service tax leviable
thereon under section 66B ofthe saidFinance Act".

10.1. As regards the leviability of service tax on the remaining income of Rs.

5 25 536/- and that whether the benefit of threshold limit of exemption as per the' '
Notification No. 33/2012-ST dated 20.06.2012 is admissible to the appellant or

not I find that the total value of service provided d~ri. ·. ncial Year»

2014-15 was Rs. 313686/- from Service of Vehicle-~-~~i~ 00/- from
'ea \RteI - "' ~•··r '»\"" (_ .· ...\ i-- Y., ..._~

~~
7



F.No. GAPPL/COM/STP/4279/2023-Appeal

PUC Testing as per the Statement submitted by the appellant, which is relevant •

for the value based exemption under Notification No. 33/2012-ST dated

20.06.2012 for the FY 2015-16. I also find that the remaining taxable income

received by the appellant was Rs. 5,25,536/- during the Financial Year 2015-16.

Therefore, the appellant are eligible for benefit of exemption upto a value of

taxable service amounting to Rs. 10,00,000/- during the FY 2015-16 and they

are also not liable to pay Service Tax on remaining amount of Rs. 5,25,536/- for

the FY 2015-16.

11. In view of above, I hold that the impugned order passed by the

adjudicating authority confirming demand of Service Tax is not legal and proper

and deserve to be set aside. Since the demand of Service Tax is not sustainable

on merits, there does not arise any question of charging interest or imposing
penalties in the case.

12. Accordingly, I set aside the impugned order and allow the appeal filed by
the appellant.

The appeal filed by the appellant stands disposed of in above terms.
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By RPAD / SPEED POST

To,
Mis. Patel Snehal Jayanti Bhai,
Proprietor ofCar Care Diagnostic Centre,
A-3, Nilam Park Society, Nr. Shubhash Chowk,
Gurukul Road, Memnagar, Ahmedabad- 380052.

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Deputy/ Assistant Commissioner (RRA), CGST,
4) The Deputy/ Assistant Commissioner, CGST, Division VI, Ahmedabad South
5) The supdt(Systems) Appeals Ahmedabad, with a request to upload on Website,
6)Guard File
7) PA file
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